The cards are dealt face down. You can be as skilled as possible. You can do all the statistical analyses. But chance predominates when you flip the card over. It's just that simple. You can't will the card to be an ace when it's a deuce. 11 North Carolina law concerning poker and skill was unclear. N.C. Gen. Stat. § 14-292 states:
any person or organization that operates any game of chance or any person who plays at or bets on any game of chance at which any money, property or other thing of value is bet, whether the same be in stake or not, shall be guilty of a Class 2 misdemeanor.
Caselaw had long required that a gambling violation required proof for a conviction that chance alone or that chance predominated over skill. In State v. Eisen, 12 the North Carolina appellate court concluded that blackjack as a matter of law could not be considered a game where skill predominated over chance: "Whether blackjack as described in the evidence was a game of chance or one of skill was a question for the jury to decide from the evidence. . . . " 13 The court did opine that "the element of chance clearly dominates the element of skill. . . . " 14 In Collins Music Co. v. North Carolina Alcoholic Beverage Control Commission, 15 the appellate court concluded that chance in video poker machines predominated over skill. In dicta, the court stated all of the skill elements associated with the ordinary game of draw poker are absent in the video version. The game of draw poker, played against other individuals, permits a player to use psychology, bluffing, and knowledge of the law of probabilities relative to the game of poker, to increase his potential win relative to the total number of games played. Psychology and bluffing have no effect on the final outcome of play when playing electronic video poker.
Thus, it was a reasonable possibility for the judge to conclude that poker was a game where skill predominated over chance.
Yet there is an archaic 1848 Supreme Court of North Carolina case, State v. Gupton, 16 which discussed "the idle and vicious practice of gaming" and the North Carolina statute that pro-hibited games of chance. In interpreting what constituted a game of chance, the court concluded that chess, bowls, billiards, etc., were games of skill. The court, however, opined that dice games and "the hand at cards [which] depends upon a dealing with the face down, exhibit the [two] classes of games of chance." 17 Joker Club, at a hearing on May 23, 2005, introduced testimony from various experts. Roy Cooke, a 16-year professional poker player and author of books and articles on poker, responded to the following question as to what might happen if the lawyer and Cooke "played a single hand of poker. Cooke said Powell [the lawyer] had a chance of winning. 'How about if we play 1,000 hands?' 'You're dead,' Cooke said." 18 The defendant utilized an employee of the Alcohol Law Enforcement agency who testified he played poker for more than 39 years.
On July 1, 2005, the judge issued a sevenpage order. More than half of the findings of fact summarized the plaintiff's expert witness testimony, especially that of Roy Cooke. For example, the court cited Cooke's testimony that 7. . . . when a player is successful in engaging his opponents in situations that are mathematically favorable he will create positive expectations for the long run and although he will not win every hand, he will win more chips over the course of time.
8. Mr. Cooke testified that he spent years developing control of his own mannerisms so as to not give away his hand or strategy and so he could give false reads to other players. The order summarized the single defense expert testimony almost derisively:
20. He said that he enjoys poker and agreed that there was skill involved in poker, but he believes that luck prevails every time. He testified that he had seen a television poker tournament in which there was a hand that had a 91 percent chance to win and yet it lost to a hand with only a 9 percent chance to win. He opined that this was absolute proof that in poker, luck predominates over skill. The defendant offered no other witnesses. 20 The court opined that it 21. . . . could not determine the meaning of the term "predominates" and therefore the court cannot apply the proper standard to determine whether poker is predominately a game of skill or predominately a game of chance.
22. That this court is not the proper forum in which this issue should be decided. 21 The court concluded that the matter should be resolved by the Legislature and that the court "is satisfied after reviewing North Carolina case law, that card games similar to poker where hands are dealt face down and the participants cannot control which cards they receive are games of chance. This Court therefore determines that under North Carolina law poker is a game of chance." 22 A newspaper reporter quoted the judge in the case as stating orally that the "statute dated from the 19 th century and might be antiquated. 'The culture is different now. . . . Society is dif-
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ferent. The law is ambiguous in a number of different ways.'" 23 The judge also stated the skill/chance determination is unclear: "'How do you measure that?'" 24 the judge asked. "If the legislature told us what they had in mind, I'd understand. But they didn't tell us what it means." 25 The judge, however, concluded that "he was bound to follow the law as it was written." 26 The matter is now on appeal. By the end of March 2006, all briefs were filed with the Appellate Court, and on Aug. 23, 2006, the Court of Appeals heard oral argument. 27 Within the United States, caselaw is unclear as to whether skill in poker predominates over chance. The recently passed Unlawful Internet Gambling Enforcement Act 28 probably did not expand prohibited gambling, but there was no carve-out for games where skill predominated over chance. The original Goodlatte bill attempted to amend the Wire Act as follows:
(6) The term "bets or wagers"-(A) means the staking or risking by any person of something of value upon the outcome of a contest of others, a sporting event, or a game predominately subject to chance, upon an agreement or understanding that the person or another person will receive something of greater value than the amount staked or risked in the vent of a certain outcome [.] " 29 Bruce G. Ohr, chief of the organized crime and racketeering section in the DOJ's criminal division, testified before a Congressional subcommittee on Apr. 5, 2006, that DOJ had concerns with some of the Goodlatte bill definitions and stated: "For example, since the definition of the term 'bet or wager' requires that the activity be 'predominately subject to chance,' we are concerned whether this definition is sufficient to cover card games, such as poker." 30 While the Goodlatte bill language was not in the final bill adopted by Congress, it does indicate, however, that the Department of Justice may be aware of the distinction between games of skill and games of chance and it may also explain why there has been minimal federal interest in interactive poker. Nevertheless, the largest online publicly traded poker operators, 888.Holding plc. and Partygaming plc., have decided to ban U.S. customers. Privately held poker operators such as PokerStars continue to accept U.S. customers. 31 In the newly-elected 110th Congress, Rep. Barney Frank (D-Mass.) introduced a bill (H.R. 2046) that would legalize and regulate online gambling.
On the state level, many if not most, cases discussed whether poker should be distinguished from a lottery. The Supreme Court of Rhode Island opined that proposed casino gambling would violate the Rhode Island constitutional prohibition of lotteries. 32 The court did admit that poker that would be operated at a casino, like blackjack, had some degree of skill, but since chance was "the predominant factor", it was a form of lottery and therefore prohibited.
A recent federal appellate court, interpreting New York law, concluded that poker was prohibited because the outcome depended "in a material degree on chance." 33 Other courts have concluded that poker is not a prohibited lottery because of the skill involved. 34 38 Moreover, many poker experts consider Texas Hold 'Em to be the most challenging poker game. " [I] n the opinion of some experts, Texas Hold'em would add an additional layer of strategy or skill to the ordinary poker game." 39 In one unusual situation, an entrepreneur is attempting to convince Nevada gaming regulators that poker tournaments are sporting events. Specifically, the entrepreneur requested regulators to find that "derivative wagering on poker tournaments was distinguishable from individual poker games, and, that given that distinction, pari-mutuel wagering on such events is consistent with a waiver under NGC Reg. 22.120(1)(e)." 40 On July 27, 2006, at a hearing before the Nevada Gaming Commission, an attorney for the entrepreneur stressed:
However, there isn't anything more timely and popular in today's world than poker, and tournament poker in particular. If there is a betting methodology or strategy that can increase the interest of this type of game within the legal context of its operation in the state or Nevada, then it becomes a public policy issue as to whether or not you should hear something that pertains to expanding that type of capability. 41 One gaming commissioner expressed concern:
Some of the issues that concern me are issues that even we're facing now, and it has to do with the integrity of poker, the integrity of gaming in Nevada. We have the issue of the dot com versus the dot net issue, how does that factor into this parimutuel, to what extent is a poker tournament outside the parameters of what is allowed and sponsored by those that we have some control or some relationship with, whether it is criminal or not criminal. 42 The matter was continued to allow further study by the Board and the Attorney General's Office.
UNITED KINGDOM

London, England
In London, there are about 26 poker clubs that presently have been declared to have violated British gambling law as a result of a Crown Court jury decision, R. v. Derek Kelly (Gutshot), on Jan. 16, 2007. 43 The relevant statute, the Gaming Act of 1968, had been interpreted not to prohibit games of skill such as chess or bridge, 44 but did prohibit games of chance such as roulette and blackjack, which may be played legally only in Great Britain's approximately 165 casinos. U.S. judicial decisions had often concluded that there was an "English Rule" and an "American Rule" concerning the role of chance in defining a lottery. Under the American Rule, chance had to predominate over skill in order to establish a prohibited lottery. As a U.S. court opined, "Under the English Rule, only a scheme that exhibits or involves 'pure chance' is a lottery. 34 Am. Jur. Lotteries § 6 (1941). As a result, a scheme involving any skill, no matter how de minimis, will not be classified as a lottery." 45 English courts interpret the "skill" requirement differently concerning card game wagering. In R. v. Thompson, the court interpreted the Gaming Act of 1845 and card games. The court overturned a lower court bench decision that poker and bridge were prohibited wagering as a matter of law. Instead, the appellate court concluded that it was up to the jury to determine whether these games were "mere skill." The court rejected applying the "predominate" test to poker and instead concluded that "the proper question for a jury, when dealing with a game of cards, is: Is this a game of skill, i.e., a game in which the element of chance is so slight as to render the game one which can properly be said to be a game or mere skill." 46 Derek Kelly, however, was prosecuted under the Gaming Act of 1968, which had barely mentioned card games. Specifically, Derek Kelly was accused of a violation of Gaming Act of 1968 § § 3 (no charge for taking part in gaming), 4 (no levy on stakes or winnings), and 8 (all participating in the organization and management have committed an offense). At first glance, the Gaming Act language did not seem helpful to the defendant. In § 52(1), a game of chance was defined as one that "does not include any athletic game or sport, but, with that exception, and subject to subsection (6) of this section, includes a game of chance and skill combined and a pretended game of chance or of chance and skill combined." 47 Section 52(6) states, "In determining for the purposes of this Act whether a game, which is played otherwise than against one or more players, is a game of chance and skill combined, the possibility of superlative skill eliminating the element of chance shall be disregarded." 48 Thus, when game of chance, § 52(1), is read with § 52(6), it would seem that a game played against other players may not be a prohibited game. Thus, Texas Hold 'Em would not be prohibited, but blackjack and Caribbean Stud poker (where players play against the house) would be prohibited gaming.
The Gambling Act of 2005 has statutory language that seems to close the loopholes that were legally available to Gutshot. Section 6(2) defines a game of chance as one that (a) includes-(i) a game that involves an element of chance and an element of skill, (ii) a game that involves an element of chance that can be eliminated by superlative skill, and (iii) a game that is presented as involving an element of chance, but (b) does not include a sport.
Thus, gaming that involves "an element of chance that can be eliminated by superlative skill" does not have the exception where a player played against other players.
In early 2004, Derek Kelly had set up two legal entities in London in order to comply with the law concerning poker and with the exemption in § 40 of the 1968 Gaming Act. Gutshot Limited owns a bar, restaurant, Internet café, and an online card room. 49 Gutshot Private Members Club, a nonprofit organization now consisting of about 25,000 members, pays rent to Gutshot Limited for use of its premises for poker tournaments. All monies from profits/service charges would eventually be returned to its members. Thus, Gutshot has asserted it makes no profit from gambling.
Its owner, Derek Kelly, has claimed: "Poker is a game dominated by skill. . . . Provided you are more able, ultimately you will be the winner. Like any game or sport, there are elements of luck. However, the more skillful player will The director of operations for the Gambling Commission has determined to crack down on poker:
Poker has become increasingly popular in the past 12 months and people are seeking to cash in on the demand to play. The problem with pub tournaments is that they are unregulated. In a casino you have to give your name and address and the whole thing is monitored. In a pub, people may get in over their heads, start playing for very high stakes and be exploited by far more experienced players. This is about protecting people. 51 In July 2006, the Gambling Commission issued guidelines on gaming on alcohol-licensed premises. In order to be covered by the "club" exemption, a member's club must follow strict criteria.
• The genuine establishment of a bona fide club for the purposes of other than gaming; • A club membership of 25 or more. . . . ; • Bona fide fees;
• No public access;
• No other charges to engage in gaming beyond those currently set by the section (60p per day); and • No rake or levy on stakes. 52 In November 2006, the government proposed that poker, with a capped player loss of £10 per evening, be permitted at pubs without any necessity of a license. 53 The Metropolitan Police Club and Vice Unit, after a year-long investigation, filed charges in September 2005 against Derek Kelly for breaches of the Gaming Act of 1968. Its spokesman stated:
There seems to be a prima facia case of breaches of the Gaming Act, but there's no test case. . . . The Gaming Act is a book as wide as Wales but there are a couple of specific offences. It's a very unusual police case in that the defendants and the police are saying exactly the same thing is happening. We're saying "You did this," and they're saying "Yes we did. But we don't think we're doing anything wrong." 54 The specific statute concerning the alleged violations are Gaming Act of 1968 § § 3(1), 4, and 8(1). 55 The charges were brought against Derek Kelly, and the matter was tried at the Snaresbrook Crown Court 56 from Jan. 9 to Jan. 16, 2007. 57 At the trial the defense attorney implied that the prosecution was unfair since it had been influenced by other interested parties, including a casino. The Crown Prosecutor utilized a police officer, a gaming board (Commission) employee, and a casino executive as expert witnesses. The defense relied on Professor Joseph M. Kelly, who was the only witness giving testimony on Jan. 12, and on Nic Szeremeta, editor of Poker Europa, and on the defendant Derek Kelly. During the trial, the prosecutor tried to
KELLY, DHAR & VERBIEST 196
get the defendant's experts to admit that poker was 70 percent skill, while the defendant stressed it was at least 70 percent skill.
At the trial, barrister Zeeshan Dhar, on behalf of Derek Kelly, briefly stated the relevant law:
The 1968 Act defines "gaming" as "the playing of a game of chance for winnings in money or money's worth." The 1968 Act further defines "games of chance" as "not including any athletic game or sport, but, with that exception, and subject to subsection (6) of this section, includes a game of chance and skill combined."
The defense stressed that whether playing any game, including Texas Hold 'Em, amounts to gaming within the meaning of the 1968 Act depends on whether it is a game of chance. At first glance the Act seems to define the crucial phrase games of chance as including any game containing a mixture of skill and chance in any proportion.
During legal submission in the absence of the jury, the defense for Derek Kelly argued that the Act appeared to label all games as games of chance if the phrase includes a game of chance and skill combined was to be read as including all games of mixed chance and skill without regard to the proportions of each within the game. This consequence, it was argued, was due to the fact that all games fall into one of two categories: 1.) pure chance, and 2.) a mixture of chance and skill. The defense argued that interpreting the act in this fashion would lead to an absurdity as all games that are conventionally regarded as games of skill would be deemed games of chance.
Furthermore, the defense submitted that as the Act did not state that a game of chance includes all, every, or any game of chance, it was open to the jury to conclude that even though poker required a significant or not insignificant element of chance, owing to the overriding amount of skill involved in playing, it could not properly be called a game of chance.
Lastly, the defense submitted that, given that common sense called for an assessment of both the level of skill and chance involved in the game, it would entirely appropriate and practical to apply the American "predominance" test in determining whether Texas Hold 'Em was a game of chance or skill. The test was approved by the Supreme Court of California in the case of In re Allen. 58 In simple terms, where skill predominance chance, the game in question is deemed a game of skill and the converse where chance predominates skill.
The trial judge accepted that some gloss ought to be added to the wording of the statute to avoid it resulting in absurdity. Since, under the Act, even chess, by virtue of the minute advantage that the player who moves first has over the other, has an element of chance involved and would therefore be deemed a game of chance under the Act.
However, in his direction to the jury, the trial judge advised them that provided they were satisfied that playing Texas Hold 'em involved a "significant" element of chance that was more than "token and infinitesimal", the game satisfied the requirement of the 1968 Act. The jury was not directed to focus on the element of skill involved in Texas Hold 'Em but merely the element of chance. Furthermore, the trial judge did not direct the jury to apply the predominance test in considering whether Texas Hold 'Em was a game of chance.
As a result of the legal direction to the jury, the element of skill in the game was effectively deemed irrelevant. Derek Kelly's defense argued that it was not the intention of the 1968 Act to disregard the element of skill in relation to games of equal chance played between players as the requirement to disregard "superlative skill eliminating chance" in subsection (6) was only applicable to games played as between a player and the bank and not those played between players.
On Mar. 29, 2007, Derek Kelly was fined £10,000 (payable at £500 per month). The case is currently being appealed on the grounds of the trial judge's direction to the jury.
In the Kelly case, the outcome would likely have been very different had the predominance test, or, any other test that required an assessment of the level of skill to be made, been applied to determining whether Texas Hold 'Em [1943] related to the Gaming Act 1845, which prohibited all "card games" unless such games were games of "mere" or "pure" skill. 59 Under the 1845 Act, unless one could show that a game involved no chance whatsoever, playing the game constituted gaming under the Act. The 1845 Act was clearly designed to prohibit all card games. One would struggle to think of any card game that was one of pure skill. Indeed games such as Bridge or whist, whilst predominately skill based games, would fall foul of the old Act as they involve chance by virtue of the random distribution of cards. Arguably, games such as Bridge would, by virtue of the trial judge's direction in Kelly, would also be deemed games of chance under the 1968 Act as the random distribution of cards in bridge introduces a significant element of chance into the game.
Under the new Gambling Act 2005, which comes fully into force on Sept. 1, 2007, a game of chance is to include "a game that involves both an element of chance and an element of skill".
As under the Gaming Act 1968, a literal application of the definition of game of chance under the Gambling Act 2005 has the same if not greater potential for absurdity. Arguably, under the new Act, the requirement that a game have merely an element of chance in order to be branded a game of chance, gives rise to greater absurdity than under the previous Act. Under the new Act, it would be easier to argue that chess is a game of chance as the entitlement to the first move introduces an element of chance as opposed to a significant element of chance into the game.
It is likely that even under the new Act with its stricter wording, any jury confronted with the question of whether a game is one of chance or skill will still require direction on the interpretation of the provision. If Kelly were to be followed, a trial judge would advise the jury that a significant element of chance needs to be present prior to any conclusion that the game is one of chance.
It is significant to note that, the new Act like the old, does not state that a game of chance includes every, any or all games that involve an element of chance and an element of skill. Accordingly, lawyers will still be able to invite the judge to direct the jury that even if they conclude that the game in question contains an element of chance, they are still entitled to conclude that overall the game is not one of chance.
The success of those arguments will depend on any decision of the court of appeal in Kelly. Until then the matter remains unresolved. However, at least in the United Kingdom, the lawyers are not so troubled by the question of whether in fact Texas Hold 'Em is a game of skill or chance, but rather whether it is one or the other in the eyes of the law.
Notwithstanding the complexity of the legal issues, the jury took barely an hour to conclude that Derek Kelly was guilty. Subsequently, the Gambling Commission, on Jan. 25, 2007, issued new proposals for gaming (poker) in clubs and taverns.
Permitting very low stakes gaming-in pubs, no more than £5 per person per game-will also help to keep gambling in the open and above board, making it easier to enforce controls and reducing the risk of exploitation.
Under these proposals alcohol-licensed premises would be limited to a maximum stake of £5 per person per game for equal chance games like poker and cribbage. Daily and weekly limits on stakes and prizes for games of poker played in individual premises would also be set at £100 and £500 respectively to ensure that poker in pubs remains a low-stakes low-scale activity.
Clubs would, for the first time, be limited to £10 per person per game for games of
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poker. Individual clubs would also be a set a maximum daily limit on the total amount of stakes or prizes of £200 and a weekly maximum of £1000. 60 Unlike land-based poker, should the poker operator be located offshore and online, he could accept British players legally as long as all activity remained offshore, i.e., no newspaper advertising within Britain. 61 
Northern Ireland
Northern Ireland is not included in the Gaming Act of 1968, which legalized casino gambling. Instead, the relevant statute is The Betting, Gaming, Lotteries, and Amusements (NI) Order 1985. 62 In 2004, Sean Murphy opened the Cavendish Club in Belfast primarily for poker games. He had met with police, who assured him they would let him know if there were legal problems. It is undisputed that the players were often businessmen, physicians, and lawyers. 63 On Jan. 28, 2006, about 40 police raided the club, seized £23,000 as well as equipment, and detained the approximate 80 players who were playing in a poker tournament. Subsequently, the magistrate's court ordered the monies be returned to Murphy for distribution to the players and most of the seized equipment was also returned, although damaged. 64 On Feb. 8, 2007, the magistrate ordered Murphy to pay £3,000 and that £2,000 seized by the police be given to the Northern Irish Hospice Charity. Seized slot machines were ordered to be disposed of, but roulette and blackjack tables were returned to Murphy with the understanding they would be used only for legal purposes. 65 
FRANCE
Only games of chance are covered by the prohibition Act n°83-620 of July 12, 1983. The French Supreme Court 66 has decided that poker is a game of chance when played for money. It is prohibited to organize this game without an administrative authorization, even if public access to poker rooms is restricted. Under the June 30, 1923 law and the July 15, 1947 67 Act, poker games may only be held in a private "gaming circle" that obtained an authorization from the Home Affairs ministry. However, a new provision allows casinos to hold poker games and to organize international poker tournaments. 68 The 1959 Act that governs casino games is being amended to include stud poker. The sanctions contained in the Law of July 12, 1983, are heavy. Infringements to this law are punished with three years of prison and fines of EUR 45,000. Those sanctions are increased to seven years of prison and to fines of EUR 100,000 when infringements are committed in organized group. 69 Two main criteria, also used for other games of chance, are used by the courts to determine the limits of the 1983 Law: the mathematical criterion and the criterion of social risk for players.
Games of chance are those where chance alone decides and where the physical or intellectual capacities of the player do not intervene. Equally there is no ambiguity about games where chance does not play any role (chess for example). In this case, even if it is played for money, the French legal doctrine 70 deems that this game is not a game of chance. Poker is a game that mixes chance and skill. In this type of situation the French Supreme court qualified games of chance, those where chance prevails over skill 71 . The principal criterion used by court is "mathematical". This criterion determines if chance or skill precedes, in a mathematical way. That supposes a thorough examination of the rules of the game and an analysis of the theory of probability. If it is demonstrated before a court that for poker, skill prevails over chance, the court could conclude that it is a first step to exclude poker from the field of the law governing games of chance, and avoid its sanctions.
The criterion of the social risk for the player is a second criterion to assess in order to determine whether, in a game, skill prevails over chance. The existence of a stake is central in this second criterion. It takes into account the social consequences of the game and the losses for the players. The relevant caselaw of Nov. 8, 1956 72 qualified a special game, where chance does not prevail over skill, as a game of chance because it involved "considerable stakes" 73 in a usual way. The legal French doctrine 74 deems that a game where the stake is very low and only practiced as a simple distraction is not a game of chance. If the stakes are low, there are no negative social consequences for the players. On the other hand, if stakes are high, the game becomes a game of chance. 75 A French court, on Mar. 15, 2007, concluded Patrick Partouche, chair of French Group Partouche, had violated French law because of its involvement with an online poker site that accepted French players. Partouche received a one-year suspended prison sentence and a EUR 40,000 fine (US$53,000). According to his lawyer, Partouche had two grounds for appeal. First, CasinoPartouche.com was a free play site and was linked to a play-to-pay site. Second, the Web site was more about Hold 'Em poker, which should be qualified as a skill game, therefore legal in France. "Also the French legislation regarding casino style games and poker does not explicitly prohibit the online games." 76 
OTHER JURISDICTIONS
Australia
The law is also unclear in Australian states. In South Australia, more than 60 poker players out of over 100 arrested refused to pay fines when arrested for participating in an alleged illegal poker game in June 2005. Lawyers representing 62 men appeared in Adelaide Magistrate Court on Sept. 28, 2006, facing charges "including being an occupier of a place used for unlawful gaming, being guilty of unlawful gaming and attending an unlawful game." One lawyer representing 27 of the defendants arrested said: "There is a judgment from 1998 where, after hearing from mathematicians and various experts a magistrate found that poker was not a game of chance and ruled a defendant was not guilty." 77 The magistrate suggested that the trial could be as early as February 2007. "There seems to be much understanding between the parties . . . when that turns into a reality, we will set the first matter down for trial." 78 In perhaps the most bizarre poker situation,
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[h]undreds of Canberrans are crossing the border to Queanbeyan and Goulburn to play the increasingly trendy game of poker and tournament organizers are calling for the ACT Government to change its laws. The usually liberal ACT appears to be out of step as 1964 legislation makes it illegal to play poker outside the Canberra Casino. 79 The games are free and each player receives 1,000 chips. Players can win prizes and a chance to enter the Sydney and the World Series of Poker in Las Vegas. 80 
Canada
Canada has eliminated the skill/chance determination. In Ross v. The Queen, 81 the Supreme Court of Canada had to determine whether a bridge club violated the law for charging a fee for playing bridge. The court stressed that Canada had not adopted the predominant factor test as to whether skill predominated over chance. "It seems clear that the Parliament of Canada sought to avoid the uncertainties involved in trying to ascertain the predominate factor in mixed games by enacting that they would be treated in the same way as games of pure chance." 82 Most commentators have suggested that unlicensed poker games might be in violation of some part of the Canadian Criminal Code. 83 For example, Michael Lipton, an expert on Canadian gambling law, stated, where people have been prosecuted and convicted of playing poker for stakes, the courts have used section 201 [the Canadian Criminal Code] (keeping or being found in a common gaming house), or section 202(1)(b) (keeping a device for gambling or betting). . . . Online poker is far more difficult to prosecute where the only thing physically located in Canada is one of the poker players, owing to the difficulty of applying the provisions used to prosecute 'regular' poker games, and the legal and practical difficulties of prosecuting persons not located within Canada.
Advertising of poker in Canada, however, "appears to be legal, due to a gap in the two provisions that deal specifically with advertising." 84 Predictably, "[t]here has been concern at the lack of government reaction to advertisements of online poker." 85 Despite the ambiguity as to the legality of online poker, PartyGaming, the largest online poker company, decided to move its servers to Gibraltar from Kahnawá:ke, where it had interactive gaming licenses from the First Nations. It had concluded:
The Directors have been advised that the extent of the Group's operations and presence in Canada may be sufficient for criminal or civil action to be taken against the Group, the Directors and for other persons and entities associated with PartyGaming's online game activities. If the prosecuting authorities in Canada regard the computers of PartyGaming's customers in Canada as "a device for gambling or betting" prosecutions could also be brought in Canada, under the Canadian Criminal Code against such customers. 86 
Countries Beyond the United Kingdom
In Europe, outside the United Kingdom, the law concerning poker is unclear, 87 perhaps be-
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cause there are no government monopolies or powerful national interests concerning that issue. Similar to the United States, there have been bizarre results. In Romania, an Orthodox priest caught playing poker in a pub was fined US$470 and could be defrocked for "activities incompatible with the service of a clergyman." 88 In Germany, poker "is still considered a game of chance" and only state-owned or licensed casinos "are officially authorized to organize games of chance." 89 The most recent German court decision on poker was in 1906. 90 "However, this decision did neither consider the elements of skill in certain versions of poker nor the monetary value of the stakes involved [emphasis in original]." 91 In Russia, the sports minister classified poker tournaments as official sports competitions and not gambling.
In Austria, poker is considered a game of skill. Its acceptance is due largely to the efforts of Peter Zanoni who eventually obtained legal recognition for private card rooms. 92 In the Netherlands, the Concord Card Club case held that poker was a game of chance and not skill. 93 In Norway, poker is illegal, and regulators are now determining how to react to its growing popularity.
Sweden has licensed its state-owned company Svenska Spel to operate online poker. During a two-year experimental period, advertising would be permitted only on the Internet and in newspapers and the maximum wager set at US$11,300. 94 Since its introduction in April 2006, 95,000 players have registered, wagering over SEK 2 billion (US$280 million) in the first three months of operation. Sverska Spel has reported SEK 52 million (US$7.2 million) during this period. 95 Ladbrokes has challenged the Swedish monopoly by applying for an e-poker license and "will consider legal action if the application is denied." 96 Within Ireland, the government has established a commission that will probably recommend the legalization and regulation of poker and other forms of gaming, including perhaps the Internet. Presently, there are members-only card clubs where a member may play poker as well as blackjack and roulette. The Gaming and Leisure Association of Ireland welcomes regulation and already mandates that members take measures to know their players, minimize suspicious transactions, and minimize compulsive gambling by requiring members to share databases of self-excluded individuals.
In Israel, according to the Israeli Poker Association, a study by Professor Ehud Lehrer of the University of Tel Aviv convinced Israeli authorities to allow a poker championship tournament because poker "is unequivocally more dependent on knowledge, understanding and ability than luck." 97 
CONCLUSION
Presently,there has been no judicial victory for poker players who had hoped that a court might conclude poker is a game that is exempt from gambling laws. It is possible that any of the cases in the UK, France, the United States, or Australia might ultimately decide poker is a legal game of skill. Until then, poker may be forced underground-much to the satisfaction of criminal elements. Meanwhile, respective governments lose muchneeded tax revenue.
